
STA?E OT NEW YORK

STATE TAX COMUISSION

In the Matter of the Petitlon
of

The Buf falo Bl-uf f s, Inc.

for Redeterml.natlon of a Deflciency or Revislon
of a Determlnation or Refund of Corporation
Franchise Tax under Articl-e(s) 9A of the Tax
Law for the Years L979 6' 1980.

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper ln a
care and custody of the Unlted Statee Postal
York.

that the sald addressee ls the petl.tLoner
forth on sald wrapper ls the last known addrese

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmlsslonr that he/ehe Ls over 18 yearg
of age, and that on the 3rd day of July, 1986, he/she served the lrlthLn notlce
of DecLslon by certlfied mall- upon The Buffalo Bl-uffs, Inc. the petLtloner Ln
the withln proceedLng, by enclosing a true copy thereof in a securely eealed
postpald hrrapper addressed as folLows:

The Buffalo Bluffs,  Inc.
c/o George Grasser
2100 Mein Place Tower
Buffalo, New York L4202

and by deposlting same enclosed
post offlce under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3rd day of July,  1986.

ter



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

The Buffalo BLuffs,  Inc.

for Redet,ermlnation of a Deflciency or Revlsion
of a Determination or Refund of Corporatlon
Franchlse Tax under Artlcl-e(s) 94 of the Tax
Law for the Years 1979 & 1980.

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of AJ-bany . :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an ernpl-oyee of the State Tax Comisslon, that he/she ls over 18 years
of ager arrd that on the 3rd day of July, 1986, he served the within notice of
Decislon by certlfled natL upon Bruce M. Zgoda, the representatlve of the
petltioner in the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Bruce U. Zgoda
4848 Sniley Terrace
Clarence, NY 14031

and by depositlng same enclosed ln a postpaid properl-y addressed wrapper ln a
post offlce under the excl-uslve care and custody of the Unlted States Postal
Servlce wLthLn the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petitloner hereln and that the address set forth on said ltraPPer Ls the
l-ast known address of the representative of the petltloner.

Sworn to before me this
3 r d  d a y  o f  J u l y , ' 1 9 8 6 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

Ju ly  3 ,  1986

The Buffalo Bluffs,  Inc.
c/o George Grasser
2100 Maln Place Tower
BuffaLo, New York L42O2

Gentlemen:

Please take notice of the Declslon of the State Tax Coumlsston encloeed
herewlth.

You have now exhausted your rlght of revlew at Ehe adminlstrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to review an
adverse declslon by the State Tax Comml"sslon nay be lnstLtuted only under
ArtlcLe 78 of the Civll- PractLce Law and Rules r cnd must be co'nmenced l.n the
Supreme Court of the State of New York, Albany Countyr withln 4 nonths fron the
date of this not ice.

Inqul,rles concernlng the computat,ion of tax due or refund al-lowed ln accordance
wlth thl"s declslon nay be addressed to:

NYS Dept. Taxatl.on and Fl.nance
Audit Evaluatlon Bureau
Assessment RevLew Unit
Bulldlng #9, State Campus
ALbany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representative

Petl tLonerrs Representat lve:
Bruce M. Zgoda
4848 SnlLey Terrace
Clarence, NY 14031



STATE OF NEW YORK

STATE TAX COMMISSION

In the I'Latter of the Petltlon :

o f :

THE BUFFALO BLUFFS, INC. : DECISION

for Redetermlnatlon of a Deflciency or for :
Refund of Corporation Franchise Tax under
Artlcle 9-A of the Tax Law for the Years 1979 :
and 1980.

Pet l" t loner,  The Buffal-o Bluffs,  Ine.,  c/o George Grasser,  2100 l{a{n PLace

Tower, Buffalo, New York 14202, ftLed a petltloa for redetennination of a

deficlency or for refund of corporatlon franchl.se tax under Artlcle 9-A of the

Tax Law for the years 1.979 and 1980 (Flle No. 58245).

A hearlng was held before James J. Morr le,  Jr. ,  Hearlng 0ff lcer '  at  the

offLces of the State Tax Conmlssl .onr Part  I ,  State Off lce Bul ldlng, 65 Court

Street,  Buffalo,  New York on December 4, 1985 at 2245 P. l{ .  Pet l t loner appeared

by Bruce M, Zgoda, CPA. The Audtt Dlvislon appeared by John P. Dugan, Esq.

(Deborah J .  Dwyer ,  Esq, r  o f  counse l ) .

ISSUES

I. Whether the pet i t lon was t lnely f t led.

II. Whether, with respect to the eomputatlon of the tax based on buslcees

and lnvestment capltal, the Audlt Dlvislon was correct in dl"sallowLng the

deduct lon from pet l t ionertg asgets of a construct l .on loan uade to Pet l t loner

by  C l t lbank ,  N.A.

FINDINGS OF FACT

1. Pet l t loner,  The Buffalo BLuffs,  Inc.,  f1led corporat lon franchlse tax

reports for the years 1979 and 1980 shoning mlntmum tax due.
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2. 0n June 26, 1984, the Audlt DlvleLon lssued notlces of deflclency for

the years at iasue, aseert lng def lc lenciee ln tax of $21954.00 for 1979 and

$2,729,00 for f980. The Audlt  Dlvls lon recalculated pet i t loaerre tax l labl l l ty

for each year accordlng to the tax based on buslness and lnvestment capltal.

The reason for the recalculatlon was the disallonance of petltionerts treatment

ae a current Ll"ablllty of a certaln loan owing to Cltlbank, N.A. ("Cltlbaok"),

which dlsal-lowance resulted ln an lncrease l.n capital.

3. On Septeuber l, 1984, petitlonerts representative rrote a note requestiog

a hearlng on a copy of the Notlce of Deflclency for the year L979, and nalled

same to the Department of Taxatlon and FLnance. The note referred to the

representative's earlLer letter of Nlay 4, 1984, ln which he dleagreed wLth the

then proposed defictencles.

4. In June, L973, CLt ibank loaned pet l- t loner the sum of $210001000.00'

whlch amount was subsequent ly increased to $2,871,000.00. The Loan l tas a

constructl"on loan, the purpose of whl.ch was to enable petitloner to acqul"re'

develop and construct a residentlal proJect ln Evans, New York. Repalment was

to be uade from the proceeds of the gale of the 102 unlts comprl.alng the

project. The preclse terms of the loan are unknown and further detaLLs are not

ln evldence.

5. The project encountered severe market and financial probleus and' after

petltloner became delLnquent, Cltlbank deemed the loan defaulted. The date of

default does not appear ln the record.

6. There ls conflicting evidence ln the record as to whether or oot there

\raa a mortgage and whether Citlbank lnetltuted foreclosure proceedlngs.

However, ln a letter dated Novenber 21, 1985, Malcoln T. KLtson, Vice-Presideot
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of Citlbank gtated "(w)e are hopeful that lre may contlnue to worh wlth Buffalo

Bluffs, Inc. so that we may teaLtze some recovery of our loantt.

7. Petl.tlonerts argument ls that the Cltibank loan was at all tlmes a

current, on demand, obllgatl-on.

CONCTUSIONS OF LAW

A. That the note wri t ten by pet i t lonerts representaglve dated Septenber 1,

1984 const i tuted a val ld and t inely pet l t lon under sect lon 1089(a) of the Tax

Law.

B. That sect lon 210.1 of the Tax Law imposes a corporat lon franchlse tax

on buslness corporattons. Durlng the years at lssue, the tax was computed as

fol lowe: (a) a tax, based on (1) al located ent lre net lncomer (2) alLocated

busl"ness and lnvestment capttal, (3) allocated entlre net lncome and certain

off icer and shareholder salar les, or (4) a mlnlmum tax of $250.00, whLch ever

was greater, plus (b) a t,ax based on allocated subsldiary capltal. The lssue

here ls whether the tax under sectLon 210.1(a)(2),  based on capital ,  or the

ntn imum tax  under  sec t lon  2 I0 .L (a) (a ) ,  app l - les .

C.  That  the  tax  based on  cap l ta l  (sec t lon  210.1(a) (2 )  o t  the  Tax  Law)  l s

"computed at one and seventy-elght hundredths nLlls for each doll-ar of (the

corporatlonts) totaL buslness and investment capltal, or che portlon thereof allocated

w t t h l n  t h e  s t a t e . . . . t t

D. That sect lon 208.7 of the Tax Law def ines t 'buslness capltal"  as

foLlows:

u7. The tern t tbusiness capltal t t  means al l  assets, other
than subsldlary capltal, investment capltal and stock
issued by the taxpayer, less llabtlitles not deducted from
subsldLary or lnvestment capital whlch are payable by theLr
terms on demand or wlthln one year from the date lncurred'
other than loans or advances outstanding for more than a
year as of any date durlng the year covered by the report,
except that' subject to the provislons of subdlvislon stx
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of sect,l.on two hundred ten of thls chapter, caeh on hand
and oo deposlt shall be treated as lnvestment capLtal or aa
busl.ness capital as the taxpayer may elect;rr.

E. That 20 NYCRR 3-4,3 deflnes "buslnesg capltalrr as follows:

"(a) the tern buslness eapltal- means the totaL average falr
market value of all of the taxpayerrs assets, (whether or
not shown on its balance sheet), exclusl.ve of stock Lseued
by the taxpayer (treasury stock) or aasets conetltutlng
subeldlary capltal . . .  or Lnveetment capltal- . . . ,  less
certain llablLltles. These llabllltles lnclude accounts
payable, lrages payable, accrued taxes, accrued expenses,
accrued Lnterest, notes and other wrltten obltgatlons lf
they are payable by their terms on demand or nlthln one
year from the dated Lncurred. Such llablLlties are sub-
tracted to the extent that they are not deducted ia com-
puting subsldLary capltal or lnvestnent capltal.

(b) the followlng Llab1lttles are not deductlble in com-
putlng buslness capltal:

(1) notes and other nrl.tten obllgatlons payable by
thelr terms on demand or not nore than one year from the
date incurred, whl"ch are renewed so as to be outstandlng
for more than one year as of any date during the year
covered by the report;

(2> loans or advances outstandlng for more than one
year as of any date durlng the year covered by the report;
and

F. That

aasets withLn

(3) the current port lons of long-tern obl lgat lons.. . ."

(Subsect lons (c),  (d) and (e) have beeo onlt ted)

the loan payable to Citibank was not a llabtllty deductlble from

the meanlng of sectlon 208.7 of the Tax Law and thus must be added

back for purposes of the conputatlon of the tax on capltal under section ?LO.L(a)(2)

of the Tax Law. The terns of the Cttlbank agreement are not clear, but even viewlng

the transactlon ln che llght most favorable to petltloner, as a denand obllgatlon,

lt was outst,andlng for more than one year prlor to the flrst year at leeue aod

thus  ls  no t  deduc t lb le  (20  NYCRR 3-4 .3(b) (2 ) ) .



G .

not lces

DATED:

That the petltion of The

of deficiency lssued June

Albany, New York
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Buffalo Bluffs,  Inc. is denled and

26, 1984 are sustalned.

STATE TAX COMMISSION

JUL 0 3 1986
PRESIDENT


